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Honorable Jess M. Irwin, Jr. Opinion No. C-560
Executive Director of Texas
Department of Mental Health Re: Whether the head of a
and Mental Retardation state mental hospital may
Austin, Texas continue to transfer, fur-
lough and discharge after
January 1, 1966, a patient
committed to the hospital
under the provisions of
, Article 932b of the Code
Dear Mr. Irwin: of Criminal Procedure.

In a recent oplnion request of this offlice you request
our opinion and advice as to the followling questions:

(1) May the head of a state mental hos-
pital contlnue to transfer, furlough and dis-
charge, after January 1, 1966, patients com-
mitted to saild hespital under the provisions
of Article 932b, Vernon's Code of Criminal
Procedure.

(2) 1In the event that the head of a state
mental hospital may not, after January 1, 1966,
lawfully transfer, furlough, and/or discharge
a person committed to his hospital under Arti.
¢cle 932b, then must the head of sald hospital
release such person according to the provisions
of Article 46.02, Vernon's Code of Criminal Pro-
cedurgé 1966, which becomes effective January
1, 1966.

(3) If nelther Article 932b, nor Article
46.02, prescribe the manner by which the head
of a state mental hospital is to release a
person committed to sald hospital in accord-
ance with the provisions of Article $32b,
prior to January 1, 1966, then may the head
of sald state mental hospital, after January
1, 1966, transfer, furlough and/or discharge
such person under the procedures outlined by
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the pertinent provisions of the Texas Mental
.~ Health Code, codified as Articles 5547-1
through 5547-104, Vernon's Civil Statutes.

On January 1, 1966, the Code of Criminal Procedure of
Texas, 1966, Acts 1965, 59th Legislature, Chapter 722, be-
comes effective. Article 54,02 of sald Code repeals 0ld Arti-
cle 932b, which is effective until that date. .Section 2 of
Article 932b provides as follows: '

"A person committed to a State mental hos-
pital under this Act upon a jury finding of
insanlity at the time of trlal who has been ac-
quitted of the alleged offense is not by reason
of that offense a person charged with a ¢rimi-
nal offense, and therefore the head of the
mental hospital to which he is committed may
transfer, furlough and discharge him and shall
treat him as any other patient committed for
an indefinite period."

As has been previously stated, said Article 932b, as
of January 1, 1966, will be replaced by Article 46.02. Sec-
tion 3 of said Article 46.02 provides as follows: ‘

"A person commlitted to a State mental hos-
pital under thls Article upon a Jjury finding
of insanity at the time of trlal who has been
acquitted of the alleged offense 1s not by
reason of that offense a person charged wlth
a criminal offense. In the event the head of
the mental hospital to which he is committed

- 1s of the opinion that the person 1s sane, he
shall so notify the court which committed the
person to the State mental hospital. Upon re-
celving such notice, the Judge of the commit-
ting court shall impanel a Jjury to determine
whether the person is sane or insane. If the
Jury finds the person l1ls sane, he shall be re-
leased. If the Jury finds the person 1s insane,
the Court shall order his return to the State
mental hospital until he is so adjudged to be
sane at a subsequent Jury trial in such com-
mitting county.' . S

We answer your first gquestion in the negative. Since
Article 932b, supra, presently is the authority for a director
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of a state mental hospital to transfer, furlough, and/or dls-
charge a patient, 1ts repeal as of January 1, 1966, will ex-
tinguish such authority. As of that date, the director will
ha:g no authority to transfer, furlough, and/or discharge a
patient.

We answer your second gquestion in the affirmative. As
of January 1, 1966, the head of a state mental hospital must
follow the procedure outlined in Article 46.02, with regard
to the discharge of all persons admitted to said hospital
either under the procedure outlined in Article 932b, or Arti-
cle 46.02. It is apparent, of course, that there will be some
persons admitted to sald hospitals under 932b, supra, and who
remain in sald hospital until after January 1, 1966, and that
Article 46,02, supra, was not even in existence at the time
of their admission. It 1s our opinion, however, that such
persons' rights would not be viglated in any way by thelr
having to comply with Article 46.02 in order to obtain thelr
rlease from sald hospital. The changée brought about by Arti-
¢cle 46.02 1s procedural only, and sald persons who were ad-
mitted to the hospltal under 932b, supra, would not be deprived
of any substantlal rights by their having to follow the pro-
cedure outlined in 46.02. Sinclair v, State, 261 S.w.2d 167
(Tex.Crim.' 1952), cert.den.”I953. No oné has a vested right
in particular remedies or modes of procedure. Mrous v, State,
21 S.W. 764 (Tex.Crim. 1893); James v. State, 163 S.W. bl (Tex.
Crim. 1914). Also, changes in remedies may be made available
to trials for offenses committed before the law making the
change takes effeét, and to all proceedings pending at the
time of their enactment. Barnett v. State, 63 S.W. 765 (Tex.
Crim. 1900); Odenthall v. State, 290 S.W. 743 (Tex.Crim. 1926).

Also, attentlon 1s invited to Article 1.02 of the new
Code of Criminal Procedure, which 1s as follows:

"Phis code shall take effect and be in
forée on and after January 1, 1966. The
procedure hereln prescribed shall govern
all ¢riminal proceedings instituted after
the effective date of this Act_and all pro-
ceedings pending upon the effective date
hereof insofar as are applicable."

In addition to the authorities cited above, it 1s our
opinion that Article 1.02 would require that the procedure out-
lined in 46.02 be followed with regard to persons admltted to
stgge mental hospitals under Article 932b, prior to January 1i,
1666. .
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In view of the fact that we have answered question num-
ber two {2) in the affirmative, stating that Article 46.02
must be followed wlth regard to persons admitted to state men- -
tal hospital under 932b, the third question posed by your opin-
ion request becomes immaterial. Article 46.02, rather than the
Texas Mental Health Code, should be followed with regard to
disposition of persons admltted to state mental hospltals under
Article 932b, supra.

SUMMARY

After January 1, 1966, the head of a state
mental hogplital may not continue to transfer,
furlough, and/or discharge patients committed
to the hosplital under the provisions of Artl-
cle 932b. Article 46.02, supra, should be
followed with regard to the disposition of
such patients.

Yours very truly,

WAGGONER CARR
Attorney General of Texas

Assiséant Attorney General
SLK/1h/br
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